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or materials by the person at the depo-
sition. The application shall state the
purpose of the deposition and shall set
forth the facts sought to be established
through the deposition.

(e) Supplementation of responses. A
party who has responded to a request
for discovery with a response that was
complete when made is under no duty
to supplement the party’s response to
include information thereafter ac-
quired, except as follows:

(1) A party is under a duty to season-
ably supplement the party’s response
with respect to any question directly
addressed to:

(i) The identity and location of per-
sons having knowledge of discoverable
matters; and

(ii) The identity of each person ex-
pected to be called as an expert witness
at a hearing, the subject matter on
which the witness is expected to tes-
tify, and the substance of the testi-
mony.

(2) A party is under a duty to season-
ably amend a prior response if the
party obtains information upon the
basis of which the party:

(i) Knows the response was incorrect
when made; or

(ii) Knows that the response, though
correct when made, is no longer true,
and the circumstances are such that a
failure to amend the response is in sub-
stance a knowing concealment.

(3) A duty to supplement responses
may be imposed by order of the admin-
istrative law judge, agreement of the
parties, or at any time prior to a hear-
ing through new requests for
supplementation of prior responses.

(f) Enforcement. The administrative
law judge may order a party to answer
designated questions, to produce speci-
fied documents or items, or to take any
other action in response to a proper
discovery request. If a party does not
comply with such an order, the admin-
istrative law judge may make any de-
termination or enter any order in the
proceedings as the administrative law
judge deems reasonable and appro-
priate. The administrative law judge
may strike related charges or defenses
in whole or in part, or may take par-
ticular facts relating to the discovery
request to which the party failed or re-
fused to respond as being established

for purpose of the proceeding in accord-
ance with the contentions of the party
seeking discovery. In issuing a discov-
ery order, the administrative law judge
will consider the necessity to protect
proprietary information and will not
order the release of information in cir-
cumstances where it is reasonable to
conclude that such release will lead to
unauthorized dissemination of such in-
formation.

§ 356.21 Subpoenas.
(a) Application for issuance of a sub-

poena. An application for issuance of a
subpoena requiring a person to appear
and depose or testify at the taking of a
deposition or at a hearing shall be
made to the administrative law judge.
An application for issuance of a sub-
poena requiring a person to appear and
depose or testify and to produce speci-
fied documents, papers, books, or other
physical exhibits at the taking of a
deposition, at a prehearing conference,
at a hearing, or under any other cir-
cumstances, shall be made in writing
to the administrative law judge and
shall specify the material to be pro-
duced as precisely as possible, showing
the general relevancy of the material
and the reasonableness of the scope of
the subpoena.

(b) Use of subpoena for discovery. Sub-
poenas may be used by any party for
purposes of discovery or for obtaining
documents, papers, books, or other
physical exhibits for use in evidence, or
for both purposes. When used for dis-
covery purposes, a subpoena may re-
quire a person to produce and permit
the inspection and copying of nonprivi-
leged documents, papers, books, or
other physical exhibits which con-
stitute or contain evidence relevant to
the subject matter involved and which
are in the possession, custody, or con-
trol of such person.

(c) Application for subpoenas for
nonparty department records or personnel
or for records or personnel of other Gov-
ernment agencies. (1) An application for
issuance of a subpoena requiring the
production of nonparty documents, pa-
pers, books, physical exhibits, or other
material in the records of the Depart-
ment, or requiring the appearance of
an official or employee of the Depart-
ment, or requiring the production of
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records or personnel of other Govern-
ment agencies shall specify as pre-
cisely as possible the material to be
produced, the nature of the informa-
tion to be disclosed, or the expected
testimony of the official or employee,
and shall contain a statement showing
the general relevancy of the material,
information, or testimony and the rea-
sonableness of the scope of the applica-
tion, together with a showing that such
material, information, or testimony or
their substantial equivalent could not
be obtained without undue hardship by
alternative means.

(2) Such applications shall be ruled
upon by the administrative law judge.
To the extent that the motion is grant-
ed, the administrative law judge shall
provide such terms and conditions for
the production of the material, the dis-
closure of the information, or the ap-
pearance of the official or employee as
may appear necessary and appropriate
for the protection of the public inter-
est.

(3) No application for a subpoena for
production of documents grounded
upon the Freedom of Information Act
(5 U.S.C. 552) shall be entertained by
the administrative law judge.

(d) Motion to limit or quash. Any mo-
tion to limit or quash a subpoena shall
be filed within 10 days after service
thereof, or within such other time as
the administrative law judge may
allow.

(e) Ex parte rulings on applications for
subpoenas. Applications for the issu-
ance of subpoenas pursuant to this sec-
tion may be made ex parte, and, if so
made, such applications and rulings
thereon shall remain ex parte unless
otherwise ordered by the administra-
tive law judge.

(f) Role of the Under Secretary. If a
hearing has not been requested, the
party seeking enforcement will ask the
Under Secretary to appoint an admin-
istrative law judge to rule on applica-
tions for issuance of a subpoena under
this section.

§ 356.22 Prehearing conference.
(a)(1) If an administrative hearing

has been requested, the administrative
law judge will direct the parties to at-
tend a prehearing conference to con-
sider:

(i) Simplification of issues;
(ii) Obtaining stipulations of fact and

of documents to avoid unnecessary
proof;

(iii) Settlement of the matter;
(iv) Discovery; and
(v) Such other matters as may expe-

dite the disposition of the proceedings.
(2) Any relevant and significant stip-

ulations or admissions will be incor-
porated into the initial decision.

(b) If a prehearing conference is im-
practical, the administrative law judge
will direct the parties to correspond
with each other or to confer by tele-
phone or otherwise to achieve the pur-
poses of such a conference.

§ 356.23 Hearing.

(a) Scheduling of hearing. The admin-
istrative law judge will schedule the
hearing at a reasonable time, date, and
place, which will be in Washington, DC,
unless the administrative law judge de-
termines otherwise based upon good
cause shown, that another location
would better serve the interests of jus-
tice. In setting the date, the adminis-
trative law judge will give due regard
to the need for the parties adequately
to prepare for the hearing and the im-
portance of expeditiously resolving the
matter.

(b) Joinder or consolidation. The ad-
ministrative law judge may order join-
der or consolidation if sanctions are
proposed against more than one party
or if violations of more than one pro-
tective order or disclosure undertaking
are alleged if to do so would expedite
processing of the cases and not ad-
versely affect the interests of the par-
ties.

(c) Hearing procedures. Hearings will
be conducted in a fair and impartial
manner by the administrative law
judge, who may limit attendance at
any hearing or portion thereof if nec-
essary or advisable in order to protect
proprietary information from improper
disclosure. The rules of evidence pre-
vailing in courts of law shall not apply,
and all evidentiary material the ad-
ministrative law judge determines to
be relevant and material to the pro-
ceeding and not unduly repetitious
may be received into evidence and
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